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Memorandum 65-20
Subject: Stuwdy No, 51 - Right to Suppori after Ex Parte Divorece
You will recelve with this memorandum a copy of the study prepared by
Professor Horowitz of the U,S8,C. Law School. You will note that the gtudy
was written In 195G prior to the decilsion of the Californis Supreme Court

in Budson v. Hudson, 52 Cal.2d 735 (1959). Attached to this memorandium as

an exhibit is the Uniform Civil Liability for Support Act (Civil Code
§¢ 2bhr-254),
By way of background, Dimon v. Dimon, 40 Cal.2d 516 (1953), prompted

the Commisgion's consideration of this subject. That case involved e wife
who obiained a Connecticut divorce based on constructive service. §She then

filed an action in California against her former husband to obiain past and

future alimony for herself and past and future support for the children. Neither

party was a resident of this state. The California Supreme Court held that the
wife could not obtain alimony. It held that a wife's right to recover
alimony or support for herself is limited to the period when the parties are
busband arnd wife. The Connecticut divorce, therefore, terminated her right

1o bring an actien for alimony or support, Justice Traynor wrote a lengthy
dissent that spells out in some detail his views conecerning divisible divorce.

In Hudeon v, Hudson, 52 Cal.2d 735 (1959}, the court was concerned with

a California wife whose husband left the state to procure an Idsho divorce,
The California wife filed her divorce action in Californis and served the
defendant personally in Idaho. Shortly thereafter, the husband filed his
action for divorce in Idaho and the wife was personally served in California.
The wife did not appear in the Idshe proceeding, and the Idaho diveorce was

granted prior tc the termination of the California proceeding. Thereafber the
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California court ordered the defendant husband to pay temporary alimony and
related costs, whereupon the defendant husband appealed on-the ground that
the Dimon decision made such action on the pert of the trial court erroneocus.
The Supreme Court, in an opinion by Justice Traynor, affirmed the order and

overruled the decisien in Dimon v, Dimon. Although much of the opinion in

the Hudson case 1s dicta, the following principles seem to emerge as existing
California law: (1) An ex parte divorce does not necessarily terminate the
right to suppert arising out of the marriage, (2} Therefore, a2 fortiori,

an ex parte divorce does not necessarily terminate the right to support fermerly
egtablished and defined by a valid separate maintenanca decree, and that right
continues until modified or terminated in appropriate proceedings, {3) A
valid ex parte divorce must be given full faith and credit emly to the extent
that it teminaﬁes the marriage relationship. (4} A wife's action for
support can be maintained in some action other than a diverce action., Divoree
and separate maintenance aetions provide an occasion for the court's granting
support, but the laws authorizing support orders in such actigna do not preclude
a court from granting support in other eages, (5) Because Dimon is everruled,
it apparently makes no difference whether the obligee spouse was the plaintiff
or the defendant in the ex parte divoree action. (6) Neither spouse need be
a resident of California either at the time of the divorce or at the time of
the later support action. (7) Justice Traynor's dissent in the Dimon case
suggests that the former wife cannot maintain an action in California for
support following an ex parte divorce if a similar action could not be
meintained in the courts of the state where she was domiciled at t-hé time of
the ex parte decree., Thus, the right to support is determined by the domieil
of the obligee spouse at the time of the decree, This is probably exiating

California law in view of the fact that the Dimon case was overruled inr Hudson.
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Although Hudson v. Hudson seems to have resolved most of the problems

in this area, there appear to be a few left that the Commission might consider.
(1) TIs any statute necessary to provide the form of action to recover support

alone? In Hudson v. Hudson, the action was a divorce action already

commenced, and hence no problem existed. The Dimon case involved an action
for support. Language in the Hudson case indicates that the court can enter-
tain a general equity action for support. It is possible that the Uniform
Civil Liability for Support Act has resolved this problem, The Civil
Liability for Support Act was added to the Civil Code in 1955, It provides,

in Section 242, that a man must support his wife; and it provides, in Secticn
243, that every women must support her husband when he 3 in need., Section 2Lk
provides that an obligor present or resident in this state has the duty of
support specified in the act regardless of the presence or residence of the

obligee. The Act provides that the superior court has jurisdiction of acticns
brought under the act, that the court may retein jurisaiction to modify or

vacate orders of support made under the act, and that the obligee may enforce
his right of support against the obligor in such sctions.

Thus, this act provides for an action to recover support independent of
of the divorce and separate maintenance actions. Apparently, then, an action
for support can be maintained under the Civil Lisbility for Support Act
without proving grounds for divorce as is necessary under the divorce and
separate maintenance sections of the Civil Code. The rationale of Hudson V.

Hudson that the court granting an ex parte divoree does not have the power to

terminate an obligor's duty arising under the act would tend to indicate thai
an action can be brought under the act even though the marriage is terminated
by an ex parte divorce. Should any provisions be added to the act to make

this clear?




{2) vhat sbout defenses? The only defense referred to in the Civil
Liability for Support Act is abandomment; and this is not a defense if the
abandonment wag caused by the cobligor's misconduct, In a divorce or se:pa.ré.te
maintenance action, the obligor ecould crosg complain for divorce and if he
were successful both in opposing the camplaint and in establishing his eross-
complaint the court would be without power to order him to support the other
spouse. Hager v. Hager, 199 Cel, App.2d 259 {1962).

In his Dimon dissent, Justice Traynor opined that the obligor spouse
could contest the merits of the d&ivorce in the later support action. Thus,
he could assert any defense that would have been available to bhim in the divorce
action, This would not smount to a collateral attack on the divorce, for the
divorce would conclusively establish the termination of the marriage. It
would merely be & defense to the claim for continuing support. The opinion
does not indicate the jurisdiction whose laws would be used for defensive
purposes, but apparently the law of the jurisdiction granting the divorce is
tc be used. 7

Should some statutory provision for defenses be made in a,dd:l.fion to the
defense of abandorment?

(3) Should the cbligor be provided with a means for terminating his
cbligation to support after an ex parte diverce? As previously mentiened,
if a husbend sues a wife for divorce and the divorece is granted, the court is
without power to order the husband to support the wife. Of course, if she
croass complains end a divorce is awarded to both parties, then the court can
order support, But at least during the marriage the husband has the power
to bring an asction to terminate his obligation to support. After an gXx parte

divorce, should an cbliger have the right to bring some sort of action to
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terminate any future obligation to support? What should be the grounds for
relief in such an action?

We suggest that an obligor be permitted to bring an action to establish
that he has a valid defense to any asserted support right.

(4) The Uniform Reciprocal Enforcement of Support Act provides in Code
of Civil Procedure Section 1670:

Duties of support enforceable under this title are those

imposed or imposable under the laws of any state where the

alleged obligor was present during the pericd for which support

is sought or where the obligee was present when the failure to

support commenced, at the election of the obliges.
You will recall that Justice Traynor's dissent in the Dimon case suggests that
the proper law to apply after an ex parte divorce is the law of the obligee's
domicil at the time of the divorce. Tt is true that there is no holding based
on this suggestion in the Dimon dissent; but should any attempt be made to
qualify the rule declared in the reciprocal act in cases where an ex parte
divorce has been granted, There is an apparent conflict between Justice
Traynor's Qictum and Section 1670, Under the reciprocal act, an obligor's
duty to support may be found in California law even though the law of the
obligee's domicil does not grant a right of support. Thus, the obligee's
support right may depend on whether the obligee elects to remain out of
state and proceed under the reciprocal act or to enter the state and proceed
directly ageinst the obligor.

Should the inconsistency be resolved? Should Justice Traynor's dictum
on the choice of law gquestion bhe codified?

(5) An open question is whether an obligee spouse may split her cause

of action by obtaining an ex parte divorce (thus leaving support questions




undetermined) even though Ppersonal service on the other spouse might have

been possible., Should any statutory solution to this problem be proposed?
We suggest that if the obligor spouse is given the right to bring an

action to terminate his support duty, the problem, if any, in this area

disappears.,

Respectfully submitted,

Joseph B. Harvey
Asgistant Executive Secretary




Memo. 65420
EXHBIT I

TITLE {II

Uniform Ctvi} Liability For Bupport Act
, [Added by Btats. 1955, ch. 585, § 1) o
Former Title IIT, entitled “Guardian and Ward,” soxsleting of §§ 250-258,
sancted 1872; Repealed by Stats. 1031, p. 887,

[Duty of ) i 1
of man to m wile, ete,
'Dng of womman topzxo;tport child, nte.a

[Duty of obligor present or resident in 1

| Jurisdietion of superiar court.} . : v
[Facts to be considersd in determining amount dus for seppert)
| Modiflsption or vasation of order of npportn.} ;

| Enforeement of obitiges’s right of mpport: Right of connty.]

A

[ }:Emhadnawifnumﬁm:muhmcn!m
extiona between spouses.) :

[Cumnlative rights.] .

Effect of paztial invalidity.]

lInu?maziun and eonstrustion.]

Cital _

§5338-240. [Repealed by Stats, 1931, p. 687.]

Bea Prob. C. §§ 1400, 1401, * :

?2&1. [Definitions.] As used in thin title:

a) “State” inclndes any state, tervitory or possession of the

- United States, the Distriet of Columbia and the Commonwealth
of Puerto Rico.

{b) “Obligor™” means any person owing & duty of support.

(c]'e;Obligae" mesns any person to whom a duty of aupport

owed,

{d) “Child” means a son or daughter under the age of 21
yoark and a son or daughter of whatever age who is incapacitated
from earning a living and without suficient means,

(e) “Parent” includes either a natural parent or an adoptive
parent. [Added by Stats. 1955, oh. 835, § 1.]
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Tit 3] CwviL Liastuiry For Support Acr § 248

Former § 241, anacted 1872; Repealsd by Biats. 1831, p, 887. Bee Prob. O,
¥8 1402, 1402, ]

§242. [Duty of man to support wife, etc.] Every man shall
support his wife, and his child; and his parent when in need,
The duty imposed by this section shail be subject to the provi-
“sions of Sections 175, 196, and 206 of the Civil Code. [Added by
Stats. 1955, ch. 835; § 1.]

Former £ 242 added by Stata, 1017, p. 845; Repealed by Stats, 1931, p. 687,
Bae Prod. C. § 1404,
Original § 242, enncted 1872; Bepealed by Stata. 1005, p, 728,

§243. [Duiy of woman to support child, etc.] Every womsn
shall support her child; and her hushand and her parent when
in need, The duty imposed by this seetion shall be subject to
the provisions of Sections 176; 196, and 206 of the Civil Code.
fAdded by Stats, 1955, ch. 835 §1.]

Former § 243, snseted 1872; Ropenied by Stats. 1005, p. 728,

§244. [Duty of obligor presemt or resident in 8tate.] An
obligor pregent or resident in this State has the duty of support
18 defined in this title regardless of the presence or residence of
the obligee. [Added by Stats, 1955, ¢h. 835, § 1.] _

Former § 244, enncted 1872; Repealed by Stats. 1005, p, 728.

§245. [Jurisdietion of superior court,] The superior conrt
ehall have jurisdiction of all actions brought under this title.
{Added by Stats. 1955, ch. 835, § 1. _

Former § 245, ezacted 1872; Repouled by Stats. 1005, p. 729,

§246. [Facts to be considered in determining amount dus for
support.] When determining the amount due for support the
gﬁr:o shall consider all relevant factors inelnding b‘ft not Lm- .

{2) The standard of living and situation of the parties;

(b) The relative wealth and income of the parties;

(e} The ability of the obligor to earn;

{d) The ability of the obligee to earn;

{e} The need of the chligee: _

(I} The age of the parties; .

(g) The responsibility of the obligor for the support of others.
[Added by Stats. 1955, eh. 835, §1.]

Former § 246, enacted 1872; Bepexled by Btats 1931, p. 887. Bee Prob. O,
B 1408-1408, ;

§247. [Modification or vacation of order of support,] The eourt
shall retain jurisdietion to modify or vacate the order of support
where justice requires, [ Added by Stats. 1955, ch. 835, § 1] '

FPormer § 247, enacted 1872; Repealsd by Btata, 1908, p, 720,

§248. [Enforoement of obliges's right of support: Right of .
mn?ﬁloé'hs obliges may enforee his right of mpfort f::inzt-
the o and the county may proceed on behalf o the cbligee
_ - o _ o



§249 PrmsonarL Reramons [Div1, Pt3
to snforce his right of sapport against the obliéur. ‘Whenever

-

the eounty furnishes support to an obligee, it hay the zame right
as the obligee to whom the support was furnished, for the pur.
pose of securing reimbursement and of obtsining continuing
sppport. The right of the county to reimbursement shall ba sub.
Added by Stats, 1855, eh, 835, §1.)
Pormar § 248, enneted 1872; Ropenlad by Stats, 1905, p, 720,

§249. [Appeals.] Appeaizs may be talen from orders and
judgments under this title aa in other sivil actions. fAdded by
Stats. 1855, ch. 835, §1.] i .

Former § 240, enacted 1872; Ropealed by Stats. 1803, . TED,

§250. [EBvidence: Husband and wife as witnessea: Disclosure
of communications between epouses.] Laws attaching a privilege
against the disclosure of communications between husband snd
wife are inapplicable under this title. Husband and wife are com-
petent witnesses to testify to any relevant mattor, including mar-
risge and parentage. [Added by Stats. 1955, ch. 835. £§1.1
i f‘g;jmr § 260 enacted 1872; Repenled by Stats. 1931, p. 887, Gee Prob. Q.

§261. [Cumulative rights.] The rights herein created are in
addition to and not in substitution for any other rights. fAdded

" by Stats. 1955, eh, 835, § 1.]

Former } 251 endcied 1872; Repeeled by Stats. 1833, . 687, Bes Prob. 0

. § 1400,

§262. [Effect of partial invalidity.] If any provision of this
title or the appliention thereof to any person or cirecumstance is
heid invalid, such invalidity shall not affect other provisions or
applications of the title which can be given effect without the
invalid provision or application, and to this end the provisions
of this title are severable. {Added by Stats. 1955, ch, 835, § 1.
4 lI;t;l']:'mm- § 252 enacted 1872; Ropezled by Stads. 1031, p. 887, Sse Prob. O,

§2563. [Interpretation and construction.] This title shall be
#0 interpreted and construed as to effectuate its general purpose
to make uniform the law of those states which enaet it. [Added
by Stats. 1955, ch. 835, §1.]

; 11.53?62 § 253 enaciod 1872; Repenlod by Stata, 1081, p. 687, See Prob. O.

§2564. [Citation of act.] Thia title may be cited az the Uni-

Zorm Civil Liabilily for Support Act. [Added by Stats. 1955,

ch, B35, §1.]
Former § 254 ensetod 1872; Reposled by Stats, 1981, p. A87.
§6§8 gﬁlﬁ-ﬁ& [Repealed by Stats. 1905, p. 729; Siats. 198],

p
Bee Prob, 0. 41 1692, 1508,

-

eet to any limitation otherwise imposed by the law of this State.



January 19, 1359

A STUDY TO DETERMINE WHETHER A FORMER
WIFE, DIVORCEP IN AN ACTICON IN WHICH
THE COURT DID NOT HAVE PERSCNAL
JURISDICTICN OVER BCTH PARTIES, SHOULD
BE PERMITTED TC MATNTATN AN ACTICON FCR

SUPPORT*

*This study was made aft the direction of the California Law
Revision Commission by Professor Harold W. Horowitz of the
School of Law, University of Southern (alifornia.
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A STﬁDY TO DETERMIFT "HITHER A4 FORS™R WIFE, DIVORC™D IH
AN ACTIQM II7 *MICH THT COURT DID WCT HAVE PRRSONAL
JURISDICTIN OVER BOTH PARTIRS, SHOUID RE
PERMITTED TO HAINTAIN AN ACTIQN FOR

SUFPORT ¥

This study discusses the question of what the California law should be
on the issus whether a former wife, divorced in an action in which the cowrt
did not have "personal!" jurisdictlion over both spousas; should be pemitted
to maintain an action against the former husband for support, 1 This prob-
lem_arisas after an "ex parte" divorce acticn brought by either spows e;
i.e., a diwrece action in which the court had jurisdiction to grant the ai-
vorce because the plaintiff spouse was domiciled in the forum state; but in
which there was not "personal' jurisdiction over the defendant spouse, <
Several California decisions, particularly that o« the supreme court in
Dimon v. Dimon,? in 1953, have said ttat the existing Califomis statubes
do not permit the w;fe to recover support from the husband following such
an ex parte divorce. This principle of California law i3 contrary to tlat
in many states.h This study will discuss the consideratlons which seem to
be relevant in answering the question whetler legislation should be enacted
to change the result reached under the present statutea.5 The study is
divided intc the following parts:

I. General principles concerning alimony and support, and Jurisdiection

in matrimonial actions.




C IT, Dimon v, Dimon--a critique,
ITI. Some special preblems,

IV. Summary of recommendations,

GENERAL PRINCIPLES CCOMCERNING ALLMONY /ND SUPPCRT s 4ND
JURISDICTION IN MATRDFONIAL ACTIQNS
Bufere discussing the problem with which this study 1s directly con-
cerned it will be helpful first to provide a general background discussion
of the statutory law of California relating to alimony and support and of the

constitutional bases of jurisdiction in matrimonisl actions,
The C-liformnia Civil Code provides for the awarding of maintenmance and

support to a spouwse in three situations:

(1) Separste Maintemance-~Civil Code section’137—vhere the plaintif?
C spouse has a cause of-action for diverce, or the defendant spouse
daserts the plaintiff, or-the defendant spouge wilfully fails to
provide for the plaintiff, the plaintiff may, without applying for
a divorce, maintain an action fer "nermanent support and mainte-
nanca,” "Sgch action shall be known as an action for separste main-
tenance,!

(2} Temporary Alimony--Civil Code sections 137.2-137,3--"During the
pendency of any action for divorce or for separate maintenance® the
court may order the defendant spouse to pay sy amount that is ne-
cessary for the "suppart and maintenance" of the plaintiff, or for
the ccp?st of maintaining or defending the action and for attorney'!s
fees,

(3) Permanent Alimony--Civil Code section 139--"In any interlocutory
or final decree of divorce or in my final judgment or dscree in
an action for separate maintenance, the court may compel the party
against whom the decree or judgment is granted to mske such suitakle
allowance for support and maintenance of the other party as the
court may deem Just, ., , . having regard for the circumstances of
the partles , . . "

The purpose of temporary alimony in a divorce action is to provide for the
éu.pport and maintenance of the spouse entitled thereto "until the decision

C of the catse on the merit.s."9 An award of temporary alimony is consequently
2




terminated by the interlocutory divorce decree, Permanent alimony in a di-
vorce action is avarded at the conclusion of the tridl after the court has
"full knowledge of the condita‘.on,l abilities; and circumstances of the re-
spective parties, and may then advisedly adjudge vhat is lawful and Jjust to
sach of them , . . " 10 Permanent alimony can be granted only against the
party ":zainst whem" the dscree of divorce is granted. 11 The primary prob-
lem considered in this study is whether a California court should be permit ted
to grant Eeme}nent. alimony to an otherwise qualified spouss follawing an ex
parte divorce,

The background doctrine in oonstitutional bases of jurisdiction in matri-
monial actions, relevant in considering the problem of permanent alimony after
divorde; is found in decisions of the United States Sunrems Court, vhich set
forth the following principles:

The marital "status," viewed for purposes of the vresent discussion
solely from a "lega}." standpoint, is made up of various legal relationships
between the spouses, Two sets of legal relationships, of the many that make
up the maritsl status, should be 1solated and distinguished from each other:
(1) the incapacity of each of the spouses to marry enother person while the
other spouse is still living, and {2) the reciprocal legal rights and duties
of madintenance end support between the spouses, '"Ten a marriage is to be
dissolved it is necsssary in our legal system that there be a valid judgment
of a court decresing the disselution. For a complete dissolution of the mari-
tel status 1t may be necessary that there be an adjudication of a number of
aspects of the statp.s; considered as separate sets of legal relationships
betwesn the spouses, Urder the due process clause of the Fourteenth Anendment
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to the United States Constitution a state court can render a valid Judguant;-
affecting a person's lsgal relaticnships with ancther person; only if the
court had a val.’_ui "basis of Jurisdiction" ith respect to the person affected .
by the judgment. If the plaintiff spouse in a divorce action is "domiciled®
in a state a cowt in that state may constitutiomally remder a valid Jud gment
adjudicating some, but not all, o the aspects of the legsal relationships
betwesn the plaintiff and defendant spouse, For exampla; domicile of the
plaintiff spouse in the state is a sufficient basis of juwisdiction for a
court in that state to render a valid judgment that the plaintiff spouse is
no longer ander an incapacity to marry ancther person, Such 2 judgment must
be given full faith ad credit by the courts o ancther state if the issue of

12 mis is the

capacity to marry ancther is raised in the second s ate,
so-cglled "ox parte" divores,

Another aspect of the legal relatlonships betwsen the spouses vhich may
require adjudication upon divorcs is the right of the wife to support by the
husband following the divorce, Domicile of the plaintiff spouse—-whether the
plainti:_t‘f is the wife or the husband——in the divorce forum is not of itself
a suf ficient basls of jurisdiction for the court to render a valld judgment
dealing with the :?efendant spouse's duty to pay or right to recsive support
after the divorce.laln order for a state court to have jurisdiction to render
a valid judgnent dealing with this aspect of the marital status it i3 neces-
sary that there be a basis of so-called "persocnal' jurisdiction over _the de-
femiant spouwse, This nmeans that the defendant spouse must, generally speaking,
eitter have been persomally served within the divorce forum, or himself be

damiciled in the divorce forum, cor madte a "general appearance" in the divores

L




action, 14

Unless such a basis of jurisdiction exists any portion of the
Judgnent of the court that purports to deal with the defendant spouse's duty
to pay or right to receive support is invalid, and is not entitled t,o; and
cannot be glven, ef fect by a court of ancther state,

In most diverce actions the court has a basis of "perscnal® jurisdiction
over the defendant spouse and is, therefore; able to render a valid jJulgrent
affecting all aspects of all of the legal relationships between the spauses;
including ths question of the wifels right to permanent alimony. In such a
case the court's disposition of the permanent alimony issus is res Judicata,
and no court may inquire again into that issus}5 But the ex parte divorce is
freoquently resorted to., For the reasons stated above; the ex parte divorce
decree can Mmve no valid res judicata effect on the isswe d the defendant
spouse's right to receive or duty to pay permanent alimony. The problem
with which thils study is concemed is then this: There a diverce forum has
rendered a valid judgment of divorece in an "ex parte" proceeding, jurisdiction
being based solely on the domicile of the plaintiff spouse in the forum state,
should a Califomis oourt; if the circumstances otherwiss justify it, be em~
powered:. after the divores decres has beaen rendered; to order that one of the
spouses pay permanent al imony to the other spouse? The protlem can arise in
a California cowtd primarily in two factusal situati ons:

{1) “here the wife obtained a valid ex parts divorce decree in a Cali-
fornia court.; and now seeks pemmanent alimony from the husband;

(2) “here the husband obtained a valid ex parte divorce decree from the

vife in a court outside California, and the wife now seeks permanent ali-

mony. 16

In sach of these situations the divorce forum has rendersd a2 wvalid
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Judgment dealing with some aspects pf the legal relationships between the
spouses, but had ne jurisdiction to render a judgment dealing with the
suppert rights or duties of the defendant spouse. Then the issue whether
the wife can then obtain permanent alimony from the husband is later raised
in a California court the prior ex parte divarce judgnent is not binding
on the issue whether the wife is enbitled te alimony. In this situation
the Celifornia court is not precluded; eithe r by the doctrine of res judi-
cata, c:r-; if the diverce forum was another stata; by the full faith and
credit clause of the United States Constitution; from granting permanent
alimony to the wife. Decause the ex perte divorece decree in these situa-
tiens 18 not a conclusive adjudication of thewifets right to permment
alimony; the appropriate law-making institutions in Califanis are then
free to answer for thems elves; on policy; the cquestion whether permanent
alimeny should be permitted affter an ex parte divorea,

The present Califomia law con this question is as follows:

(1) "here the wife was the plaintif f in the ex parte diverce action:

Dimen v. Dimon 17 holds that the wife cannct thereafter recover permanent

alimony:

(2) "here the husband was the plaintiff in the ex parte divorce actiont
there is no exact holding in a California cass on thess falct;s,]'8 but, the
reasoning in Dimon y. Dimon and statements in other Califomia decisioens
suggest that the Dimon holding would prebably, though not necessarily, be

applied in this situation, so that the wife could not recover permanent

gl imony after the ex parte divorce.




DIMON V. DIQI-~A CRITIVUE

The Califcornia decision which has most thoroughly considered the issue

of pemanent alimony following an ex parte diwrce is that o the supramne

court in Dimon v. Dimon::'g That case involved a wife and husband who had never
been, and who were not at the time of the trial, residents of Califomia,

The wife had obtained a valid ex parte divorce decree in her domicile, Con-
necticit. She sused in California to obtain supnort from the husband for the
ppriod of time following the diverecs until her remrriage a few years later.
The husband at the t ime of the California proceeding was a re;ident of
Nevada, and was apparcntly served with process in Calif ania, There was a
cholce of law quesstion here irbo which the majority oplnion 1n the supreme
court did not inguire--i,e.,, what state’s law should govem on the issue
whether the wife is entitled to pemanent alimony following the ex parte
divorce? The majority said that the case was to be decided under California
law, though neither spouse was a domiciliary of Califomia, either at the
time of the divorce or at the time of the support suit.?C Hence the opinion
reads as cne conceming the California law on alimony after diverce.

The decision of the supreme court was based on the California statutes
summarized at page 2 supra. These statutes, the court said, mean that "in
this state a wife's right to recover alimeny a support for.herself is
1limited to the period when the parties are husband and wifg.“Zl The cort
pointed to the langwage in Civil Code section 137 (now 13%.2 and 137.3)
vhich provided for the payment of temporary alimony and suit money "during
the pendency" of a divorce action, and in Civil Cede sectlion 139, which &t
the time of the Dimon case provided that perman ent alimony coutd be awarded’

"where z divoree is granted for an of fenss of the husband," These statutes,
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the.court said, show

a consistent legislative pwrpose to confire the powers of the court
to decree support in any form to the period when actlions for divorce,
annulment and separats maintenmance are pending, including time on
appeal ard such further tims ag may be within the scope of the decres
in the partiecular action, . . . The language employed indicates a
continued legislative purpose to limit the time durirg which applica~
tion for alimony ard support may be mads. Our courts leve consis-
tently recognized that the existence of the marital status is a pre-
requisite to the granting of alimony . . . .'after the judgment
granting the divorce the plaintiff was no lorger the wife of the
deferdant; and he oved her no longer any marital duty. From that

time on she could enforce against him no obligation not impeosed by

the court at the time of the judgment,! 22

The plaintiff wife in Dimon scught to avold the force of the argument
based on the statutory references to alimony belng awarded "during the
pendency" of a diwrce action, or " here a divorce is granted," by
bringirg the action as one in equity 'not dependent upon the provisions
of the codes," 23 Her contention was that she had a right to permsnent
alimony "at the time of the divorce, that the question of that right was

not and could not be litigated in the divorce proceeding because the
Connecticut court did not have personal Jjurisdiction over" the husband,
that her right survived the diwrce, and that she could enforce that
right in a couwrt of equity in a "new and independent uction” following
the divores proceedings. Tic court!s answer to this coftentlion was that
{f the wife's "arguments are to prevail the provisions of the Civil Code
vhich have been held to prohibit remedies similar to that which she
seeks must be disregarded.” 2

Justice Traynor, dissenting as to the portion of the court's opindn
dealing with support after ex parte divorce, pointed out that the reason-

ing of the majority of the court rested on two propositiona:




« « + that an action for suppord depends upon the existence of
the marital relation and that dissolution of the mrriage ends
the right to support., Two theoriss are thus advanced to Justify
denial of the action by the former wif e for support: (1) that

the divorce teminated the mrrisge statiws and the duby to sup-
port dependent thereon and (2) tiat a support order is obtainehle
only in an action for divorce or separate msintenance. 25

Corsideration of the problem in Dimon can be cnveniently approached
by dealing with the two propositions underlying the majority opinion

as set forth by Justice Traynor:

(1) That the divorce teminated the marriage "status" -nd thus

the duty to support because it is dependert thereon.--This proposition

1s based on a misconception of what alimony i5. It is sometimes said
that permsnent alimony; following divarce, is compensation to the in-
nocent wife for the wrong of the husband vhich forced the wife to sever
the marital mlat:l.onsl'}ip, the relatimship from which the husband's‘
duty of s upport arcse. Or alimony may be said to be a continvation,

in appropriate cirmmtances; of the duty gf support which arose ﬁwn
the marriage relat ionship was entered into.aéBut. however the awarding
of alimeny is explai_ned; it is clear that the theory of pemansnt

al. lmony is that the husband may :Ln some cireumstaices be obiigated to
support the wife after a divorce. "Dissolution" of the marriage does
not mean that the former husband's obligation to support the fomer
wife 1s automatically teminated. If the circumstances justify it, the
wife's cause of action for permanent alimony after the divorce accimes
at the time of the divorce. Ordinarily the guestion whether the wife is

entitled to permanent alimony will be adjudicated at the time of the

divorce decree, because ordinarily there will be adequate jurisdiction




over both spouses. But where an ex parte divorce is involved the di-
vworce court has no jurisdiction to render a jugnent dealing in any way
vith the husband's duty to pay permenent alimony following tr-ha 'di?bﬁe?
If, in such acase, the circumstances at the time of the divoree would
give the wife a right to permanent alimony the divorce court!s judgment
should have no effect on the wife's right. Hence in the ex parte diwrce
case the judgnent <« the court dees not; and cannot; teminate or othen
wise deal with the wifel!s right to pemanent a limony,

The majority opinion in Dimon v, Dimon probably should not be read
as reaching a conclusion that the ex parts divorce dscree it self termi-
nated any dity the husband might have had to support the wife after the
divorce. Ths major emphasis of the court's opinion was on the second
of the proposit ions outlined by Justice Traynor,

(2) That a support order is obtaimable only in an action for di-

varce,~-The majority in Dimon concluded that if the vife'!s right to
permanent alimony in theory survived her ex parte diverce decres still
she could not enforce that right because the Califomia_\ g tatutes provide
for award of aligiony only in the diwrce action itself, The court here
relied in part on one statute which is not pertinert in the alimony after
divorce situation: the temporary alimony and suit money statute, wvhich
provides for the awar;l of sums for these purposes "during the pendency”
of the divoree ar:.’c.ion.‘?'7 These are aims fa the s ypport of the wife
while the matter of divorce is bd ng litigated, and these sums can of
course be awarded only when a diwrce action is in progress. It is sec~

tion 139 o the Civil Code which governs the award of permanend alimony
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ard vhich must, therefore, be relied on to find any Justification for
the positicn of the majority that the application for alimony is a
"collateral proceeding or episcde within the action for divores,
authorized for a particular purpose, but dependent for its msintenance
upon the existence of the action." =8 Section 139 at the time of the
Dimon suit provided thab the court may make an award of alimony in ap-
propriate circumstances "whers a diverce is grantéd for an offense of the
husband," This language was ambiguous. Tt cculd reasonsbly have been
understood to provide that alimony could be awarded only as part of a
divox"ce decres. On the other hand, it could have been construed to mean
that if a wife waw granted a divorce from her husband one condit ion,
among others, to her recovery of perma.nmt alimony was then satis_fied;
she might then later sue for permament alimony after the &ivorce.
Howevar; the present form of section 139 more clearly restricts an
alimony award to the divorce decrees it self; for it reads thal pemanent
aligiony may be awarded in approprlate circumstances "in any interlocu-
tory or final decree o divorce,"

There is rsascn for & prineiple of restricting the award of alimony
to the divorce procesding itself, It is desirable that in adjudicating
the dissolution of the marital status all aspects of the relat.i:onship
of the spouses which need to be adjulicated be settled at onces In this
kind of domestic relations action it is desirabls that there not be
pisce~-meal litigation of different parts of the "diSpute,'f so that there
will not be lingering claims between the spowses to be adjudica?ed in
the futwre when they will perhaps have established "new" lives, In
addition the principle of res judicata provides an argument that the

11
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wife nct be permitted to obiain alimony after the divorce proceeding is
terminated, Califormia decis ions hold that if there is no provision for
Pemanent alimony in the inter occutory decree of dlvorce, and no provision
for future medification is made with respect to alimony, the wife cannot
obtain alimony in the futyre. 29 The two prineiples discussed in this
paragraph underly these decisions.

But these two irt erdependent reasons for a principle that pemanent
el imony can be recovered only/t.ha divorce action itself have 1little or
© application to the permanent alimony after ex parte divo rce situation,
It is an accepted principle of res judicata that a judgment hes cmelusive
effect against a person only if the eourt rendering the judement had an
adequate basis of jurisdiction over that person.Bo The judgnent of a
court in an ex parte divorce cannot have valid res judicata effect as to
the duty of the husband to pay permanent alimcny,

The policy fawring complete adjudication of all issues between the
spous 68 at the end of the divorce action could be applied to bar the wife's
claim for pemanent alimony after an ex parte divorce; even though the
divorce court d:Ld not have Jurisdiction to adjudicate the husband! - duty
to pay alimony. The argument would be that the policy favaring settlement
of all matters between the spouses at the time of the diveree would req.lire
that the wife, if she was the plaintiff in the ex parte divorce action,
either bring her action in a forum which can adjudicate ler alimony claim
a give up her alimony claim if she wishes to procure an ex parte divorce,
Dr; if the husband is the divorce plainti £f, the policy favoring completeo
settlement of all matters between the spouses in the divorce action would
require the w:ii‘e; if she desires ever to assert an alimony claim, to make

12




an appearance in the husband! - divorce action and litigate the alimony
issue at that time, sven though the divorce forum h'ad.no jurisdiction to
require her sppearance in the action for that purpose. 31 The possibility
and desirability o drawing a distinction between cases where the wife and
the husband are the divorce plaintiffs; for puposes of pemanent &limony
after divorce, will be discussed in the next section. Irnoring for the
moment the possibility of such a distinction being drawn; it seems reason-
abls to conclude that the policy favoring complete adjudication of all
issues at the time of the divorece decree, however weighty it may be;
should not be pressed to the point of a general disqualification of the
wife to obtain permanent alimony af ter an ex parte divorce, Such a
result urdemines the principlss of jurisdiction which limit the power of
a court to render a judgnent with respect to the hushand!: duty to pay
permanent alimony. T.ese established prirciples, based on sound considsra~
tions of public policy, beccms almost mesningless with the adoption of
a general principle that would, for all practical purposes, mke the ex
parte divorce decree conclusive on the issue of pemmanent alimony following
the divorce, Adopticn of this principle presents a scarcely satisfactory
pattem of altematives to the wife in the two factual situations in which
the permanent alimony after ex parte divorce problem can primarily arise:

" (1) "cre the wife is the plaintiff in the ex marte divoree action,
€ .; a wife domiciled in C:1lif omia whose husband is Yiving in another
state, Tie wife here, under the principle of Dimon v. Dimon; can either

-

() obtain an ex parte divores in Cslifornia, thereby giving up any claim

to pemanent alimony; {b) not obtain a divores, in order to preserve her

13




permanent alimony rights; (c) bring an action for divoree and allmony in
her husband's domicile;gir (d) acquire a demicile elselmere; where she
can obtain a divorce and either dotain an alimony judgment against the
husband if he is amenable to jurisdiction there or; at ].east,; not lose
her dlimony rights by obtaining an ex parte divorce.

_ {2) “here the husband is the plaintiff in the ex parte diverce action,

-

€.3., the husband moves from Califomia to andther state and brinés an

-

action for divorce from his Cclif ernia domiciliary wife. The wife here,

under Dimon v. Dimon, must make a gen eral sppearance in the husband's

Pl

divores action and prosecute her alimony claim, or otherwise loss any
rights she might have to pemarent alimeny.

It may be doubted whether the prirciple favaring complete adjudication
of all disputes between the spouses at the time of the divores action is
of sufficient social utility to justify requiring the wife to select
among the unsatisfactory altematives available to her in the tw factual
situatims; particularly in light of the following considerations:

e policy favoring complete adjudication of dll issues betwsen the
spouses at the timg of the divoree action is not given controlling effect
for other purposes. Tie wry nature of permanent alimony is contrary to
the view that there is or should be an inflexible principle of canplete
ad judication of the support issue at the time of the divores. Alimony
rights and duties are almost invariably modifiable and revocalle in the
gvent o changed circumstances, 33 mas v of9w ie2tion of psrmanent
alimony rights in the divorce proceeding itself is not by any reans a
nfinal" adjudication. 4n award of permanent alimony is often followed by

i3




"piece~-meal litigation" of the issue of the wife': alimony rights
against the hushand,

Mor would pemitting permanent alimony after ex parte divorce
necessarlly seriously i-pair what ever policy thers may be favoring
adjudication of the alimony issue in the divorce proceedirg. That
policy is also reflected in the statute of limitations and laches doc-
trine, which would still be applicable to limit the time, after the ex
parte divarce, within vhich the wife could bring her action to enforce
any right to pemanent alimony which had accrued to her at the time of

the divorce,

-

It would seem; then, that, adhering to the basic prineciple that a
wif e wder appronriate circumstances may be entitled to pemanent ali-
mony after a divorce; there is insufficient justification for a general
prineiple that a wife whn was entitled to permanent al imony at the time
of the divorce cannot enforce that rj.ght afterward if the divorce was
adjudged in an ox parte roceeding. Hence it is recommended that

legislation be enacted to change the result in the Dimon :~se, so as

to permit suit An appropriate circumstances for rermanent alimony af ter

sn ex parte dlvorce, This oould be accomplished by an amendment to

Civil Code section 139 to provide in effect that a right to a pariﬁanent

alimony award must be enforeced in the divorce action if adsquate juris-

diction over the defendant spouse to adjddicate the alimony issue was
obtained, but that in other cases the right may be

enforced in an appreopridately defined later action,
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SOME SPECTAL PROBLEMS
If 1t is concluded that Civil Code section 139 should be amended
to permit a2 Celifornia court to.grant pemanent alimony after an ex
parte divorcs, inquiry should then be directed to several problems that

arise in connection with the implementation of that prind ple:

Should a Distinetiocn be Drawn Between C-ses ‘there the “Wife was the
Divorce Plaintiff and ‘‘here the Husband was the Divorce Plaintiff?

The suggestion made above that permanent alimony should be obtainable
after an ex parte divorcs would seam to be most clearly applicable where
the husband was the divorce plaintiff, For example, if the spouses are
domiciled in Cslifornia, and the husband moves to MNevada, acquires a
domicile there, and sues for divorce in Nevada in an ex parte action,

the Celifomis wife should not be required to mibmit to the Jurisdiction

of the Nevada court and adjudicate her possible alimony claim in the
foreign (ic her) forum, Dimon ¥. Dimon involved a wife who was the di-
vorce plaintiff, Justice Schauer concurred in the cowrt!s opinion that

the wife could not recover pemanent alimony following the divorces,

tut, applying a principle he had referred to in a concurring opinion in

#

an earlisr case, s said that if the husband was the divc_rrcs plaintiff
the wife should then be pemitted to maintain the action.. The majority
opinicn in Dimon suggested the possibility of drawing sugh a distlnction,
tut did not rely on the distinction in deciding the case, Justice Tray-
nor said that the wife': acticn for permanent alimony shogld be permitted
whether the diworce plaintiff was the husband or the wife, This issue

should be resolved in cmsidering possitle amendment of Ciwil Code
16




section 139,

The centention that no distinetion should be drawn between the
wife and husband as divorce plaintiffs in rermitting permanent alimony
would be this: If the spouses are domiciled in C-lifarnia and the hus-
band then moves to ll::vada, acquires a domicile th era; and obtains an
ex parte divorce decree in a [l-vada cowrt, the wife, under the principle
discussed supra, should be permitted later to reccver permanent alimony
if she is otherwise entitled to it, R.fusal to pemit the later alimony
action would mean that the wife would have to participate in the divorce
action brought in another state by the migratory husband, and prosscute
her support claim in which might be an inconvenient and otherwise dis-
advantageous forum for her, A similar argument on behalf of the wife
may be made in the case where the wife is a Czlifornia domieiliary
and her husband is not, and the wife is the divorce plaintiff in a
Celifornda court. If the wife desires a divorce the only forum in which
she can obtain the decres is her demicils, Colif arnia, The husband not
being in Crlifornia amd not beinga C-Lif arnia domiciliary, the Cali-
farnia couwrt would not have jurisdiction to order him to pay pemanent
alimony to the wife, I the wife cannot obtain permanent alimeny af ter
an ex parte divorce she has thres altematives: (1) she can obtain the
ex parte divorce and thereby give up rer claim to permanent a limony,
or (2) she can stay married to the absent husband, or (3) she can f cllow
the husband; in an effort to sue him in a state (a) vhere he would be
sub¥ct to the "pesrsonal" Jjurisdiction of the comrt long enough for her
to acquire a d omicile there and satisfy the residence requirements so as

to be able to maintain her divorce action, or {b) where she would not
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give up_her right to permanent alimony by obtaining an ex parte
divorce. Such altermatives seem hardly to Justify drawing a distinction
between the wife and husband as divores plaintiff as far as permanent
alimony after the ex parte divorce is ccncemmed,

Justice Schauer's position that a distinction should be dram;
pemitting th4 wife to obtain pemanent alimony only after an ex parte
divoerce in which the husband was the divorcs plaintiff, is explained
in the following extract from his e curring opinion in Dimon:

She chose the forum and must be ¢ harged with knovledfe of the
limitations upon what relief she might get and also with know-
ledge of ‘the character and extent of the rights which she waald,
or might, lose by bringing her action in that forumn, In bringing
that action she submitted herself to the jurisdiction of the Con-
necticut céurt for all purposes related to the litigation she
instituted. Her in personam rights growing out of or dependent

on the marital status are not in that case teminated by any act -~
of the husband or without her hrving her day in cowt but, rather,
are ended by her own act in bringing end prosecuting the suit to
teminate the marriage, and procuring and accepting the judgment
which does dissolwve it. ., ., .

If there is to be a divorce at all it is the better public policy
that the decree of divorce shall settle for all time all the rights
and obligations of the parties to the dissolved marriage to the end
that litigation arising from such marrisge shall end and be known
to have ended, and that the parties may have an opportunity to - -
build to a future, free fram, and perhaps the better for, the past,
rather than to bte wrecked by recurring litigation, Txcept then,
where there is a complete jurisdieticnal failure, as was the situa~
tion mentioned in the De Young case in respect to the personal
property rights of the absent spouse ﬁhere the husband was the
divorce plaintiff7, the courts and legislatures should leok with
disfavor on delayed litigation between former spouses seeking to
assert rights growing out of the status which has long since been
dissolved, 2

The ma jority opinion in Dimon alsc referred to the possibility of

a distinctlon resting on who the divorce plaintiff was, and, answering
the argument that when the wife is the plaintiff in the ex parte ac~

tion she "is put to the election elther of never divorcing him in a
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Jjurisdiction where she cannot get personal service on him, or of sacri-
fic ing the right to alimony however necessitous her circumnstances might
be," said:

+ « » vhere she is, as here, the actor in the case she is put to
the election of seeking a divorce in a Jurisdiction vhere personal
service on her husband may be cbtaired or of proceeding in a juris-
diction where subsaquent awards of alimony are authorized,

The arguments made in Justice Schaler's cocurring opinion, and in
Justice Shenk's opinion for the majority of the court, donot seen per-
suasive, It is difficalt to see vhat policy would be served by mintalning
ths undesirable pattern of altematives for the wife vhich this view
entails, vhile changing the present rle where the husband was the di-
verce plaintiff. Hence it is recommended that no distinction be drawn
between husband and wife as diwrce plaintiff if it is decided that Civil
Code saction 139 should be amended to permit psrmanent alimony after an

8
ex parte *:!.’nrormea.3

Vhat Should be the Effect of an Ix Parte Divorce Decree on a Prior Cali-
fania Separate }Iaintenance Decree?

Cardinale v. Cardinale 39 raised a protlem which should be considered
if legislation is to be enacted to pemit permanent alimony following an

ex parte divorce, In that case the wife obtained a separate maintenance
decree in Calif omia, with a valid provision for permanent support from
the husband, Following this the husband acquired a domicile in Nevada
and obtained a valid ex parte divorce decree entitled to recognition in
Calif omia as terminating the marital "status" of the parties, The wife

later sought in a California court to enforce the support provisions of

the separate maintehance decree, The court held that because the parties
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were no longer married the husband's oll igation to support the wife
under the separate maintenance decree was ternﬁ.nated.hoThe rroblan here
was technically different than that in the Dimon case, Tie claim of
the wife in Dimon as for the pemanent alimony to which she was en-
titled, once the marriage was dissolved. The claim in Cardinalg was for
sgparate maintenan ce; vhich under the statutes is granted to a wife
vwho has a ground for divorce; or who has been deserted by her husband,
It may then be said that the continued existence of the '"marital status®
is a requisite to a continuing obligation to pay pemansent support in the
nature of separate maintenance.m In this view no criticiam is to be
made of a principle that f ollowlng ah ex parte divorce the wife is not
entitled to separate maintenmce, and is not entitled to continued
rights under a prior separate maintenace clecree.—‘!‘2

But should the wife in C-rdinale be pemitted to obtein pemanend
alimony, if she is otherwise so ent itled, after (1) the California separate
maintenance decres, and (2) the ox parte divorce? There would sesn to be
no reason why not, Hor position with respect to permanent alimony would
seem to be no different than that of the wife who had not obtained a
separate maintenance decres befcre the ax parte divorece., If this conclu-
gion is sound, the question would then be raised of how to deal legis~-
1ativef.Ly with the Cardinale problem as far as rermnent alimony is8 con-~
cemeds One altemative would be to amend the separate maintenan ce
statute to provide that a separate maintenance decres will survive an ex
parte divorce decres, Another alternative wuld be to provide in the
amendment pemitiing pemanent alimony afier ex parte divorce that per-

manent alimony could be awarded whether or nor there had been a prior
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separate maintenance decree., lNeither alternative seems to be signili-
cantly more desirable than the other, but the latter course of action
might be preferable, so as to avoid the need for an amendment to the
separate maintenance sections to create a k:md of separate maintenance
which would be effective fcdllowing diverce. Such a disposition of the
problem would create the following situation: the ex parte divorce would
temminate the husband!s oll igation under the prior separate maintenance
decres; the wife could then bring an action for permanert alimony under
Civil Code section 139, The only objection to this procedure would
seam to be the added lsgal proceeding by the wife, but this does not
seem to be so bturdensoms a requirement as to outweigh the adventage of

not creating a kind of “separate maintenance' which would survive d-

wree.

Temporary Alimony and Suit lioney in an Action for Permanert Alimony
Following an Ex Parte Divorce

If Civil Code section 139 is to be amended to permit permanent ali-
mony after ex parte divorce, the question should be answersd Vxhetfhar the
wife should be entitled, under Civil Code sections 137.2 and 137.3, to
t.empgzary allimony md suit money in such a proceeding for pemmsnert ali-
mony, Sections 137.2 and 137.3 now provide for support and suit money
"during the pendency of any action for divorce or for separate mainte-
nance." There would not seem to be any reason to deny this right to the
wife if she is suing for permansnt alimony after an ex parte divorce, Put
the action would presumably not be one "for divorce or for separate main-

tenance" and thus would not come within the literal language of sections
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137.2 amd 137,3. Thus, if section 139 is amended to permit permanent
alimony after ex parte divorce it is recommended that section 137 be

amended to permit temporary alimony ard suit money in such actions.

Federal Toxation Conssquences of the Recommended Amendment of Section

139

Brief mention will be made of a corollary cquestion which would arise
if section 139 were amended to pemit an action for permanent alimony
after an ex parte divorce: whether psgyments by a husband under such a
decree would be income to the wife ard deductible by the husband under
the Internal Ruvenue Code. Ho conclusive answer seems possible to this
question; the question is raised to be certain that in cmsidering amend-
ment of section 139 the possibility is considered that alimony paymentas
after ex parte divorce conceivably might not, under the present language
of the Internal R:venue Code, be treated as are other alimony payments,

Section 71(a)_(l? of the Internal Revenus Code provides that 1if a

wife is divorced . . . under a decree of divorce . . , the wife's gross

imome includes periodic payments . . . received after such decree in dis-
chargs of ., . . a legal obligation vwhich, becanse o the marital , « .

relat lonship, is  imposed on or incurred by the husband under the decres

or under a written instrument incident fo such divorce . . . -."M'Section
7.(a)(3) provides that "if awife is separated from her husband, the
wife's gross income includes periodic payments o . . received by her + «

from the husband under a decree . » . recuiring the husband to make pay=

ments for her support or maintenance." And section 7701(a}{17) provides:

"Az used in section « & « 71, o '« « if the husband and wife thersin re-
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ferred to are divorced, wherever apprepriate t o the meaning of such seso-

-

tions, the term 'wife! shall be read 'former wifet and the term 'husband!

shall be read 'former husband, "

It would seem that pemanent alimony payments awarded after an ex
parte divorce should certainly fall within ons of the provisions of sec-
tion 71, Yhatever the reasons for ccnsidering support payrents to be

income to the wife and deductible expenses of the husbend may be which
underly the federal tax treatment of support awards mede in a divorce
or separate maintenance decree, those reasors would certainly be present

also in the alimony after ex parte divorce sitmation.’S But there might
be soms difficulty with the specific language of section 7l. Section
T.(a)(1) refers to payments made by the husband "urder the decree;" and
that language might b e held to refer to the divorce decree itself, as
distinguished from the subsequent pemanent él imony judgment, That sec-
tion also refers to payments rpade by the husband "under a written instru-
ment incident to such divorce," The problem here would be whether this
section would be construed to include the subsequent pemnanent al imony
decree as a "written instrument," in light of the fact that the purpoge
of this. portion of section'7l séems.-to have been designed to.cover payments
mafderby-a spouse ungia;* a written instrument, such as a separation agree-
ment; executed by him, A contention might be made that pemanent alimeny
after an ex parte divorce would come within section 71{a)(3), referring
to a "decree ., . . requiring the husband to make payments for her support

or maintenance," The problem here would be that section 71(a){3) refers

to situstions where a wife is '"separated" from ler husband, and is
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apparently directed at including suppert decress betwsen spows es who are

not divorced, but which are not called "separate maintenance” 1:Ive,crees.""6

SUHMARY OF RECOMTIDATICQNS
The present Califomia rule, that a wife canot obtain permanent
alimom?' following an ex parte diwrece, is contrary to the rule in many
states, New York,*7 on the recommendation of the New York Law Revision

49

Commis sicm_.,h8 and New Jersey * have recently enacted legisiatiocn to per-

mit permanent alimony after ex parte divorce. Other states have reached

this result under existing statutes or case law, 20

It is recorfzmerﬂed that leglslation be enacted to chagge the presen‘t-
California rule. Specifically, it is- réc;uﬁeﬁded that 1egi.e;1a-1tion be
enacted which would accomplish the following:

(1) Permit the wife (or husband} to obtain permanent alimeny after
an ex parte divorce;

{2) Draw no distinction based on whether the wifs or the husband was
the plaintiff in the ex parte divorce proceeding;

(3) Permit such permanent alimony whether or not there was a prior
Califomia separate maintenance dbcree between the spouses;

(4) Pemit temporary alimony and suit money in & proceeding to
recover auch pexmanent alimonys

(5) Achieve the preceding results withowt in any other way af fecting

the law conceming the circumstances in which alimony may be awarded to

-

a spous b,




SUGGTSTED LEGISLATICN
The following legislation is sugzested as a starting point in drafting
amendments to t.hq Clvil Code to accomplish the five purposes set forth above:
Section 137.2:

"Durlng the pendency of any action for diverce , €» fo¥ separate

maintenance, support and maintenamce under Section 139.1 of this

code, or fer the support, maintenance or education of children, the

court my ordsr . . » _."

Section 137.3:
"During the pendency of any action for annmulment in which costs
and attorney's fees are authorized by Section 87 of this code and of

any action for divorcs, er f£or separate maintenance, support and

-

maintenance under Section 139.1 of this code, or fe¥ the custody,
support, maintenance or education of children, the court may

order + + & "

Section 139.1: {a new section)

"An action for support and maintenance mgy be maintained under

Sgction 13% of this code even though there has flready been a valid

decree of divoree between the parties, if the court which granted

the divorce decree did not have juwrisdiction to render a valid jude-

ment detemining whether thers should be an allowance for suppert

and mainterence in faver of one of the perties. In swh a gas

25




court my compel a party to make an al lowanca for support and

maintenance of the other party if (1) at the time o the prier

dive rce decree a decree of diwrce could have bem grant ed

against the party being compellsd to make the allowance for

support and maint.enance,sl and (2) the other party is otherwise

entitled to such supoort and maintenance under Section 139 of

this code, The court may comnel a party to make an allowance

for sapport and maintenance under this section even though there

was a separate maintenance decree, under Section 137 of this code,

between the parties prior to the divorce decree."
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Footneotes

This study mas made at the direction of the L w Revision Commission by
Professor H-reold W, Horowltz of the School of Law, University of Southem

California,

For purposes of convenience the discussion in this study is in terms of the
right of the wife to recover support from the husband; the discussion also
applies to recovery of support by a husband from his wife. The terms sup~
port" and "alimony" are uwed interchangeably in this study, to refer to sums
which one spouse may be required to pay to the other spouse, for the support
of the other spouse, after dissolution of the marriage relationship by

divorcs,

"Jurisdiction" of 2 cowt, as used in this study, refers to the power of a
court to make a conclusive adjqdication of the legal relations of a person
vith respect to another person, The temm "personal jurisdiction" in the con-
text of t his study refers to the "3iurisdiction” o a court to make a con-
cluslve adjudication of the spouses'! legal relations with respect to rights
mnd duties o suprort, as distinguished from other legal relationships

between the spouses,

40 Cal, 2d 516, 254 P,2d 528 (1953). The decision of the district court

of appeal is noted in 26 So. Cal, L. Rev. 325 (1953).

See p. 24 ard note 50 infra, refsrring to the law of other states on this

issue. _2b



See, gemsrally, jiorris, Divisible Divorce, 64 Harv, L. Rev, 1287 {(1951);

Paulsen, Support Rights and Oyt-of-State Divarce, 38 kinn. L. Rev. 709

(1954 ); Hotes, Alimony: Pawer of Court to Award Alimony Subsequent to Di-

vorce, 3k Calif. L. Rev. 193 (1946); Note, Alimony after Foreien Decrees

of Diverge, 53 Harv. L. Rev. 1180 (1940); Wcte, Award of Alimony Subseguent

to a Decree of Divores, 34 Ky. L. Rev. 249 (19%6); Note, 26 So. Cal. L. Rev.

325 (1953); Note, 13 lash, & Lee L. Rev. 44 (19%).

(9]
et

al. Civ. Code 8 137 provides in full as follows:

I

“hen the husband or wife has any cause of action for divorce as pro—
vided in this code, or when the husband-or wife wilfully fails to pro-
vide for the wife or husband, he or she, as the case may be, mgy,
without applying for a divorce, maintain in-the superior court an ac-
tion azainst her or him, as the case may be, for the pemanent support
and maintenance of herself or himself, and ray inclwde thereln at

her or his dlscretion an action for support, maintenance ard education
of the children of sald marrisge during their minority, Such action
shall be known as an action for separate maintenance,

Cal, Civ. Cede 8§ 137,2 provides in full as follows:

During the pendency of any action for divorce or for separate meinte-
nance or for the support, maintenance or education of children, the
court my order the hushand or wife or father or mother, as the case
may be, to pay any amount that is necessary for the support and mainte-
naxce of the wife or husband am for the support, maintenance and edu-
cation of the children, as the case may be. Any such order my bs en-
forced by the ¢ curp by execution or by such order or orders as, in its
discretion, it may from time to time deem necessary, A4ny such order
my be modified or revoked at any time during the pendency o the action
except as to any amoumt- that may have accrued prior to the order of
modification or revocation,

gal. Civ, Cods 8 137,3 provides in part as follows:

During the pendency of any action for annulment in vhich costs and

attorney's fees are authorized bty Scction 87 of this code and of any

action for divorce or for separate maintenance, or for the custody,

suppert, maintenance or educatlen of children, the court may order the

husband or wife, or father or mother, as the case may be, to pay such

amount as may be reasonably necessary for the cost of maintaining or
-2



deferding the action and for attorney's fees if such relief is re-
quested in the complaint, cross-complaint or answer . . . .

[
o
[
*

Civ. Code § 139 provides in full as follows:

In any interlocutory or final decree of divorce or in any final Judg-
ment or decree In an action for separate maintensnce, the cowt may
compel the party against whom the decres or judgment is granted to make
such suitable allowance for support and maintenancs of the other party
for his or her life, or for such shorter vericd as the court may deem
Just, having regard for the cirecumstances of the respective parties and
also to make suitable allowance for the support, maintenance and edu-
cation of the children of said marriage during their minority, specifying
in such judgment or decres the name, age and amount of supnort far each
¢hild, and said decrse or judgment may be enforced by the court by exe-
cution a by such order or orders as in its discretion it may from time
to time deem recessary,

That portion of the deeree or judgnent mak ing any such allowance or
allowances, and the order or orders of the court to exforce the same
may be modified or revoked at any time at the discretion o the caurt
except as to any amount that may have mcerued prior to the order of
modification or revocation,

Txcept as ctherwise agreed by the parties in writing, the obligatien of
any party in any decree, judgment or order for the support am mainte-~
nance of the other party shall terminate upon the death of the obligor
or upon the remarriage of the other party.

Vilson v. Superior Court, 3L Cal. 2d 458, 463, 189 P.2d 266, 269 (1948),

quoting from McCaleb v, lcCaleb, 177 Cal. 147, 149, 169 P. 1023 (1917).

Ibid. The Wilson opinion contains a thorough discussion of the distinction

between temporary snd pemanent alimony.

)~ PN
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gal. E_._i____‘i. Code 8 139, In DeBurgh v, DeBurgh, 39 Cal, 24 358, 250 P.2d 598

(1952), it was held that in some cases whers both spouses were at fault
each can be granted a divorce., In such a case either spouse can be awarded

alimony, because each spouse is a party "against vhom" the decres is granted.

Williame v, Morth Carolina, 317 U.S. 287 (1%,2)
Vanderbilt v. Vanderbilt, 354 U.S. 416 (1957).

The bases of Jurisdiction referrsd to in the text are those typically avail-
able undey present state statutes., Recent developments in the law o« con-
stitutional bases of jursidction suggest that a state could validly e xpand
the jurisdiction of its cowrts in support actions—-—e, .; to give its courts
Jurisdiction to render a suppcrt ordey against a husband not present in nor
domiciled in the state at the time of thewife's suit if the husband was

domiciled in the stats in the past, and left the state, deserting the wife,

The principle of res judicata would genserally mate the judgment of the court,
if it had jurisdiction, conclusive on the support issue whether or not there

was actual litigation of that question. Under the full faith and credit

slaus e of the United States Constitution, U.S. Const. art. IV, § 1, and

legislation enacted thereunder, 28 U. S. C, § 1738, each state must give a
valid judgment of a cairt of ancther state the same res Jjudicata effect
which the judgment would receive under the "law o uwage" of the rendering

state. =20
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These are not the only facf_sit.uations in which the present nroblem can
arise in a California court, Tor example; the wif & could have obtained a
valid ex parte divorce decree in a state other than California and could
now be seeking pemanent alimony in a California procseding. Or the hus-
band could heve obtained a California ex parte divorce decree; with the
wife now seeking permanent alimony in a Califomia proceeding, The two fact
situations mentioned in the text would seem to he the most numerous cases

in which the wife would be sseking pemanent alimony in a Cslifernia court
following an ex parte divorce. They are the situations in which, as a
matter of choice of law, California law on pemanent alimony after ex parte
divorce would be most clearly applicable, end the present study is concemed
with the question of what the "intemal law" of Califomia should be on that

issue. See note 20 infra for brief discussion of the choice—-of-law problem

in such cases,

40 Cal, 2d 516, 254 P.2d 528 (1953). See, alsoc, Hwell v, Howell, 104 Cal,

45, 37 P. 770 (1894).

The re have been cases in which the husband chbtained a valid ex parte divorce
decree and the wife theeafter sought "separate maintenance,” as distin-
guished from "permanent alimony;." and in which it was held that the wife
could not recover; because an existing marriage is a prersquisite to

Usgparate maintenance," Sees the cases referred t o in note 4] inf ra.

40 Cgl. 2d 516, 25, P,2d 528 (1953).
-30-



The majority's application of California law on the facts of Dimon ‘3 per-
haps not the best cholee-of-law ale, for it was applying Califernis law

on permanent allmony after ex parte divorce in 2 fact situation in vwhich

no simificant apsects of the transaction had; in past or present.; any

relat jonship to California., It was; in effect; an application of California
law on the issue because the suit was brought in a California cowrt, It
vould seem more desirable in such a situation as Dimon to apply the law

of the domicile of the husband or the —ife at the time of the ex parte
diverce to determine if the -ife is entitled to permanent alimony fol-
lowing the divorce, at lcast if the theory is adhered to that the wifels
cause of action for nemmanent alimony arises at the time of the divorece.

For discussion of this choice-of-lav prqblem see Justice Traynor's concurring
and dissentimg opinion in Dimen, 40 Cal, 2d at 540-42, 254 P.2d at 541-42;

Threnzweig, Interstate lecognition of Support Duties, 42 Calif, L, Rev.

382 (1954). See, also, Justice Twaynor's opinion for a unanimous court in
Levis v, Lewis, 49 Cal, 2d 339, 317 P,2d 987 (1957), in which the follawing
statement appears: "The effsct on a wife's right to supnert o a foreign,
ex parts divorce secured by her husband i1s detemined by reference to the
law of the state of the wifels domicile at the time of the divorce . « + "
49 Cal. 2d at 394, 317 P.2d at 991, This principle seams contrary to the
to the cheice-of-law principle seemingly followed by the majority in
Dimom. This study is concerned only with the Cclifearnia law on pemmanent
alimony after ex parte divorce, i.e,, the rule to be applied in those'cases

vhere the alimony issue would be governed by California “intermnal law,"

~31-
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25

26

27

28

40 Cal. 24 at 519, 254 P,2d at 529,
LO Cal,. 2d at 520, 522, 254 P,2d at 529, 531,

40 Cal, 2d at 521, 254 P.2d at 530,

LO Cal, 2d at 521, 254 P.2d at 530,
40 Cal, 2d at 532, 254 P.2d at 536,

See, generally, fx Parte Spencer, 83 Cal, &60; héhnés; 23 Pac. 395; 396-97
(1890): "1t @ermanmt. alimonﬂ procesds upon the theory that the husband
ent ered upon an obl igation which, among other things, bound him to support
the wife during the perlod of their joint lives, and gave to her a right to
share in the fruits and accubulations of his skillj that by his own wrong
he has forced her to sever the relat icn which enabled her to enforee this
cbli@tion; and for the wrong which thus deprived her of the benefit of the
obligation he must make her compensation. The court is to fix the measure
of that compensaticn by 'having regard to the circumstances of the parties
respactively’; those circumstances furnishing the best means for detemining
the extent of her loss," This language was cuoted by Justice Traynor in

his concurring and dissenting opinion in Dimon v. Dimon, 40 Cal, 2d at

- o

532, 254 P,2d at 537. OSee, also, Hall v. Superior Court, 45 Cal, 24 377,

384, 289 P.2d 431, 435 (1955).

Cal, Civ., Code 8§ 137,2, 137.3.

4O Cal, 2d at 520, 254 P.2d at 530,

~32e
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See discussion and citations in Wilson v. Svrericr Court, 31 Cal, 2d L58,

L6k, 189 P.2d 266, 270 (1948).

See, generally, Bernhard v, Bank of Amesrica, 19 Cal. 2d 807, 812, 122 P,24d

892, 894 (1942).

It is conceivable that the husband could obtain a valid ex parte divorce
decras where the defendant wife had no actual knowrledge of the divorce
proceedings., This might be so, for exam-le, if the whereabouts of the
wife were not known; and all possible {though unsuccessful) means were
employed to give her notice. See Mullane v. C-ntral Hanover Bank & Trust
Co.; 339 U.8. 306 (195G). In such a situation as that the wi fe would not

even have had the alternative of aprearing in the husband!s di vorce action

as a means of erforeing her fight to nemanent aligony,

It would probably be constitubionally valid for a cowt where the defendant
spouse is domiciled tc render 2 divorce dscree. Typical state statutes
require that the plaintiff spouse be domiciled in the state, ahd have
phygically resided in the stote for a minimum period of time in order for
the state courts to render divorce decrees, Hence this alt.gmative course

of action for the wife is one not actually available to her.
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"That portion of the decree or judgment making any such allowance or

allowances, and the order or orders of the court to enforce the same

may be modified < revoked at any time at the discretion of the cowrt
execept as to any amount that may have accrued prior to the order of

modification or revocation," Cal, Civ. Code # 139,

-

De Young v. De Young, 27 Cal. 2d 521, 527, 165 P.2d 457, 460 (1946).

-

See Paulsen, Support Rights and Cut-of -State Divorce, 39 linn, L. Rav.

709, 727 (1954).
4O Cal, 2d at 544~45, 254 P.2d at 54k,

40 Cal. 2d at 521-22, 254 P.2d at 530.

There =y »orhaps be a reascn other than those discussed in the Dimon

oninion for a distinction between the wife and hushard as diverce plain-
tiff in a proceeding for permanent alimony =2fter an ex parte divorcs, Tt
may be vossible that under the Uniform Peciprocal Fnforcemant of Support

Act, Cal, Cede Civ, Proc, 3% 1650-90, adopted in all states, the wife,

—ir—

as diverce plaintiff in a Califernia couwrt, could, & the same time as she
seeks har ex parte divorce decree, maintain zn action for permanent alimony
under the act, The statute provides for a two-state support proceeding,
inltiated by the wife in one state and defended by the husband in a state
court in a state which has jurisdiction tc order him to pay support. It
is not clear whether the act will permit the maintenance of such a permanent

T
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. alimony suit, at the same time that the ex parte divorce action is being adjudi-
cated, The act is designed to pemmit enforcement of a "duty to support," which

is defined as "any duty of support imposed cr imposable by law, or by any court

order, decree or judgment, whether interlocutory or f inal, vhether incidental

to a proceeding for divorce, Jjudieial separation, separate maintenance or

otherwise." (Cal, Code Civ, Proe. § 1653(6), This definition would seem to

include en obligation to pay permanent alimony which azrises upon the dissolution
of the marital status by diverce. DBut § 1670 provides that "duties of support
enforceable under this title are those imposed ¢or imposable under the laws of
any state vwhere the alleged olbligor was present during the peried for which
suppert is sought.; or where the obligee was present when the failure to support
commalcbed; at the election of the obligee." 1In the pemmanent alimony situation
the obligation to support presumably "commences" at the time of the divo me; ard
it may be questionable then whether the uniform act incl wles an _obligation to
pay permanent alimeny until after the devbree decree is granted,

It may be then that the pattemof alternstives
available to the wife when her husband 1s in ancther state should include the
possibility of seeking support under a different proceedirg, with the conelu-
sion that failure at that time to resort to the tuo-.-state support action would
preclude later attempt to recover pemmanent alimony, (The same argument could
perhaps be made where the husband is the divorce plaintiff in ancthe state,
for the defendant wife could conceivably maintain en action under the unifom
act at the same time that the divorce action was being litigated.) And another

possibility should be noted, by which the wife as diverce plaintiff in Ca1i-

fornia might have available a means of ' having the

Pl

alimony issue adjudicated; this would be under Cal. Code Civ. Froc. § 417,
—35m




which gives the California oourts jurisdiction in suits against?non—resi«-
dent t:\n}l cause of action which arose at a time when the defendant was

a resident o California, In some situations where thewife is the
divorce plaintiff in a California ex parte proceeding it might be possible
for the cowt to have jurisdiction to adjudicate the alimony issue with
respect to the defendant husband under this statute. If it is decided
that the availability of these other possible means of adjudicating the
alimony issus at the time of the divorce action should be cons idered in
defining the rermissible scove of permanent alimony after ex parte di~
vorce, amendment of Civil Code § 139 could take the form of providing,

in effect, that where the wife is the divorce plaintiff the wife'!s right
to permanent alimony must be enforeced at the time of the divo rce pro-
ceeding if either the divorce couwrt or soms cther ccurt had, or gould have
_h§_§_, Jurisdiction to adjudicate the alimeny issue. It is recommendsed that
no provision be made in any amendment of & 139 to cover the possibility
of a simultanesous proceeding under the uniform act because (1) of the
uncertainties connected with enforcement of the wife's alimony claim
under the statuts, and (2) of the nature of the is sues inwlved in de-
temining the wife's right to permanent alimeny, imcluding the issme of
the "fault" of the husband, issues vwhich are perhaps less satisfactorily
ad judicated in the two-state proceeding than in a proceeding with both

parties before the court,

o
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8 Cal. 2d 762, €8 P.2d 351 (2937). '

Estin v, 3stin, 334 U.5. 541 (1948), holds that in such a case if C-~li-
fornia wishes to continue the husband!s okl isation under the separate
maintenance decree after the ex narte divores it can constitutionally do
so. This is on the reaschaning that the divorece forum had no Jurisdiction

to adjudicate the wife's rights under the prior separate maintenance dscres,

See Do Young v. Do Young:, 27 Cal., 2d 521; 165 F.2d 457 (1946) (17 could not
recover in separate maintenance action against H because ¥ had obtained
valid Muxican ex parte divorce decree); Proper ve Proper, 102 Ccl, Anp, 2d
612, 228 P,2d 62 (1951); Coleman v. Coleman, 92 ctl. App. 2d 312; 206 P,2d
1093 (1949)s Patterson v, P- tterson, 82 c 1. Anp. 2d 838 137 P;2d 113
(1948); C-lhoun v. C-‘lhoun, 70 Cal. App. 24 233, 160 P.2d 923 (19&5); 21

Cal. A~n. 2d 297, 183 P.20 922 (1g947).

The problem in C:rdinale should be distingmished from that in Campbell v.
Campbell; 107 ¢ 1, 4»>p. 2d 732; 238 P,2d 81 (1951}, vhere ¥ obtained an

intarlocutory divorce decree and?jurisdi cbionally valid permanent al imcny
award in a California proceeding, following vhich H cbtained an ex parte

divorce decree in Nevada, before the entry of the final Califormia divorce

-

decree, It was held that [{'s righis would continue umder her alimony avard,

the court reason ing that a Californis final decree would nct Brminate H's

obligations under the alimony award made at the time of the int erlecutory
~37
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decree, wnd that therefore neither would a Nevada "final" divo ree decrse,

There are California cases which refer to the need for a valid marriage
between the parties as a condit ion to the wife'!s obtaining temporary ali-
mony and suit money in a matrimonial action; but these are not cases simi-
lar to the permanent alimony after ex parte diw rce prcblem, For example;
if the wifa; in a divorce or other matrimonial action; does not make at
least a minimal showing a valid marriege to the deferdant no order of
temperary allmony and suit money will be made. This is a recuirement that
sore minimal evidence be shown that a relationship at some time came into
being betwenn the alleged spouses vhich created rights and duties bstween
the spouse, so0 as to justify the supnort and suit morgy diring the pendency

of the action. If the parties were once married, and have been divo rced

in an ex parte proceedirg, they were certainly in the kind of relationship

o

ontemplated by the temporary alimony &nd suit money provisioms . See,
generally, Colbert v, Colbert; 28 Cal. 2d 2?‘6; 169 P.2d 633 (1946); Hite
V. Hite; 12/, Cal, 389; 57 P, 227 (1299); Hinson v. Hinson; 1CO Cal. App.
2d 71+5; 224 P,2d 405 {1950); Pammann v. Parmann; 56 Cal, App. 2d 67; 132
P.2d 851 (1942}; In re Cook; 42 Cal. ipp. 2d 1, 108 1_3.2d L6 (1940). See
also Lerrer v, Superior Court;. 38 Cal. 24 676; 242 P,2d 321 (1952) (dis-
cwssion of meaning of "during the pendency of zny actlon for dive ree" as
concerns proceedings after final decree of divorce); Armstrong, *

1 California Family Law 319-35 (1953).

-8
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Emphasis added.

See, generally, U.S. Treas. Reg. 1.71-1(b){1) (1957); Wewton v. Pedrick,

212 F,2d 357 (2d Cir. 1954); Horne, Tax Pitfalls in Alimony and Separate

laintenance Payments, 35 Taxes 751 {1957); Kragen, Stole, Oliver & Buckley,

The Marriapge Undone: Taxwise, 42 Calif, L. Rev. 408 {1954); Lagomarcino,

Federal Tax Consequences of Alimony and Separate Haintenance Payments, 3

Buffalo L. Rev. 179 {1954); Mannheimer, Tax Conseguences of Divorce

.

Decroes, 40 Iowa L. Rev. 543 (1955); iicDonald, Tax Aspects of Divorce,

rl

Separation, Allmonv and Support, 17 U. of Ditt. L. Rev. 1 (1955) Paulsen,

-

Support Rights and;Gut—of—State Divorce, 38 Minn. L. Rev. 709, 729 n.88

(1954 ); Surrey & Yarren, Federal Income Taxation, Cases and Masterials

927-3C {1955).

See S. Rep, Mo, 1622, 83rd Cong., 2d Sess. 10 (1954).

N.Y. Civ, Prac, Act §2 1170-b, (where husband was piRintif f in ex parte

diveres action)h

N.Y. Law Rev, Comm'n, Leg. Doc. Wo. 65 (K} (1953).

N.J. Rev, Stat. tit. 2, c. 50, § 37 (Supp. 1950)({no distinction between

wif @ and husband as divorce plaintif f).

3G
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The following states pemit a2n action for pemmanent alimeny after an ex

parte divorce: Colorado, Davis,., v. Davis, 70 Colo. 37, 197 Pac,

241 (1921) {husbhand was divorce plaintiff}; District of Columbia, Hopson
v, Hopson, 221 F.2d 839 (D.C. Cir. 1955}(husband was divorce plaintif f);

Florida, Fla. Stat., c. 65, g8 65, Dh(S) 65,09 (vhere husbend was divorce

plaintiff); Iliincis, Ill. Rev. Stat., e. 40, § 19 (1957){!10 distmct:.on

between wife and husband as divorce plaintiff); Kansas, Kan. Gen. Stat.,
c. 60-1518 (Corrick 1949)(no distinction between wife and husband as

divorce plaintiff); Kentucky, Honaker v. Honaker, 218 Ky. 212, 291 S,

42 (1927){husband was divarce plaintiff); lassachusetts, llass, Ann, Laws,

e, 208, & 34 (1948)(no distinction between wife and husband as divorce
plaintiff); Minnesota, Searles v, Searles, 140 Minn. 385;, 168 N,W. 133
(1918 ){husb snd was divorce plaint iff}; Chic, ifelnyk v. Melnyk, 49 Chlo
Cps. 22, 107 §,E.2d 549 (1952)(husband was divorce plaintiff); Rhode
Island, Vilferd v, Wilfard, 38 RJI. 44, 94 Atl, 685 {1915)(re mitted
alimony after divorce even where there was "personal' jurisdiction in
divoree action, as long as was no 1itigat-ion of al?'.mcny issus in the
divorce action); Utsh, Hutton v, Dodge, 58 Uiah 228, 198 P. 165 (1921)
(ife was divorce plaint iff); “jashin ton, Adams v. Abbott, 21 Wash. 29,
56 Pac. 31 (1899)¢wife was divorce plaintif £); iiscons in, Cook v, Cook,
56 Wis. 195, 14 N.W. 33 (1882}(husband was divorce plaintiff).

The following states do not permit an action for permanent al imony
following an ex parte divorce: Georzia; Hall v. Hall;, 141 Ga. 361, 80
5.E. 992 (1914)(wife was divorce plaintiff); Iowa, Doeksen v, Doeksen,

202 Ta, 489, 210 .7, 545 (1926)(wife was divorce plaintiff); Maryland,

~40—
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Staub v, Staub, 170 i, 202, 183 Atl, 605 (1936)(wife was divorce plaintiff);
Vermont , Loeb v, Loeb, Tt, » 114 A.2d 518 (1955)(husband was divorce

plaintiff. See, generally, Annot., 28 A.L,R.2d L3P® (1953).

The Jjudgment in the ex parte divorce action would net be res judicata on the
issus of whether a divorece could have been granted agairnst the husband insofar
ag that issug was a condition precedent to the husband's obligation to pay
permanent alimony., Ses Justice Traynor's concurring and dissenting opinion

in Dimon v, Dimon, 40 Cal., 24 516 at 535-36, 254 P,2d at 5385 Hutton v. Dodge,

58 Utah 228, 198 Pac, 165 (1921).
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